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Appellant was arbitrarily renewed from 
the Civil Service for union activities 
in violation of an express provision 
of law and is, therefore, entitled to 
reinstatement by a writ of mandaans. 6 

Appellant’s dismissal violated a civil 
service rule providing that like 
penalties be imposed for like offenses. 16 

Appellant is not a public officer and 
■andawns will lie to determine his right 
to the position from which he was 


Appellant’s application has not been 
barred by laches. 
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LOCAL 10. 10, national Federation of Post Office Clerks 

Affiliated with 
American Federation of Labor 
Central Trades A Labor Council —lew York State Fed¬ 
eration of Post Office Clerks 
Central Onion Labor Council 


lev York, V. T. 

re l £1121 

WHEREAS, a ntmbei of Post Office clerks active in their 

trade unions have been stmarlly transferred, and 
these discriminations hare finally culminated 

_ in the dismissal of Clerk H. Edelsberg, sad 

WHEREAS, such acts against union men will inevitably result 
r ‘ In lowering the morale of the employees, hampering 
the efficiency of the service, and constitutes a 
violation of the Civil Service Law, and of the 
Labor Halations Act. and 





charging appellant with conduct tending to bring the 

; 

Postal Service Into disrepute (Exhibit D, Amended Petition; 
R. 15). Els oo-committeemen received similar notices. 

To this notice appellant replied, on July 
4th 1956: *In order to Intelligently and satisfactorily 
reply to the attached charges, the undersigned respectfully 
requests that those statements deemed ambiguous, untruth¬ 
ful and misleading be set forth In detail* (R. 17). 

On the 10th day of July, 1956, 800 demerits were 
imposed against appellants efficiency record by the 
lew York Postmaster. On the 15th of July he received from 
Postmaster Goldman detailed charges (Exhibit S, Amended 
Petition; R. 16) to which he replied on July 18 (Exhibit F, 
Amended Petition; R. 17). 

For the purpose of this case the statements 
made by appellant in the said reply must be considered 

true, the allegation of paragraph 20 of the Amended 

• • » 

Petition (R. 5) to this effect being taken as admitted 
for the purposes of the demurrer. 

This reply contained, among other things, the 
following statements (R. 18): 

•All my (appellant 1 s) activity as a member of 
the committee was based on the provisions of the attached 
resolution, which, states, among other things, 1 Whose duty 
it shall be to enlist the assistance of all affiliated 
trade unions and other organizations. 1 Ko member of the 
above mentioned committee or of the organization itself. 
Including the President and secretary, at any time, 
either during the discussion of the floor of the 
organization 1 s meeting place or in the deliberations of the 


committee ttsAf, opposed the issuance of a rara release; 

a difference of opinion existed on the tine of issuance.* 

. *' * • • • * v ■ . ^ 

Similar charges to those preferred against 

appellant were at the same time preferred against the 
other members of the eoralttee and similar answers were 
made by them (R. 6-7). 

On September 24, 1936, some two months after 

• 1 t » . 

the assessment of the 800 demerits against his efficiency 

v .; ' # . 

record, appellant was awarded 20 merits by the Postmaster 
of Sew York for achieving as efficiency rating of 9?£ 
(Replication, Exhibit A; R. 33). 

On March 1, 1937, some eight months after the 
assessment of the 800 demerits against his efficiency 
record, appellant was removed from the Service (Exhibit 6, 
Amended Petition; R. 20). 

At the saae time penalties upon the charges 
they had received were also imposed on appellant's 
co-committeemen who had "participated In 'tile activities 

of the union committee. in the same manner and to the 

same extent as did petitioner (appellant)" (Replication, 
paragraph 28; R. 30). j 

These penalties were as follows: 

Richard Llckdyke, transfer from the station in 
which he was working to another station. The 800 demerits 
were removed from his efficiency record (R. 7). 

Paul Volf a, transfer from the station in which 
he was working to another station. The 800 demerits were 
removed from his efficiency record (R. 7-8). 

William Harris, loss of special clerk status, 
reduction in salary of $200.00 per year, probation of one 


— ^ 
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imposed were reduced to 300 (S. 8) 


Jacob Whiner, reduction of salary of $100.00 

. '. • i • • 

per year, probation of one year, 'transferred to another 
station and the 800 demerits were reduced to 300 (R. 8)* 
G. J. Tramline, reduction of salary of $100.00 
per year, probation of one year, transferred to another 


8 tat ion and the 800 demerits imposed were reduced to 
300 (R. 8). 

ERRORS RELIED UP0¥ 

1. The Court erred in sustaining the Demurrer 
to the Replication. 

3. The Court erred in dismissing the Petition 
and discharging the Rule to Show Cause. 

3. The Court erred in denying appellant's 
application for a W r it of Mandamns reinstating him to 
his former position of clerk in the Postal Service 
from which he was discharged in violation of (a) 5 TJ.S.C. 
653, S e c. 43 Postal Laws and Regulations; (b) Role 13 
of the Rules of the Civil Service. 


ARgOME lT 

I. Appellant was arbitrarily removed from the Civil 
Service for union activities in violation of an 
express provision of law and is, therefore, entitled 
to reinstatement by a writ of mandamus. 

Appellees, by their demurrer, have admitted 

that appellant's dismissal was for activities undertaken 

by him under the provisions of a resolution passed by 

the labor union of whioh ha was a member (R. 18). 


Appellant contends that his discharge foot 
such activities violated the XJLoyd-L&Tbllette Act of 
1912 (5 U.S.C. 653; See* 43 t Postal Lavs and Regulations) 
which provides: 

"Sec. 653, Removals from classified civil 
service only for eanae. So person In the 
classified elvil eervloe of the United 
States shall he removed therefrom except 
for sueh cause as will promote the efficiency 
of said service and for reasons given in 
writing, and the person whose removal is 
sought shall have notice of the ease and 
of any charges preferred against him, and 
be furnished with a copy thereof, and also 
he allowed a reasonable time for personally 
answering the same in. writing; and affidavits 
in sup p ort thereof: hut no examination of 
witnesses nor any trial or hearing shall he 
required except in the discretion of the 
officer making the removal; and copies of 
charges, notice of hearing, ans we r , reasons 
for removal, and of the order of removal 
shall he made a part of the records of the 
proper department or office, as shall also 
the reasons for reduction in rank or com¬ 
pensation; and copies of the same shall he 
furnished to the person affected upon 
request, and the Civil Service Commission 
also shall, upon request, he furnished copies 
of the same. Membership in any society, 
association, dub, or other form of organises* 
tlom of postal employees not affiliated 
with any outside organisation inposing an 
obligation or duty upon them to engage in azy 
strike, or proposing to assist them in any 
strike, against the United States, having 
for its objects, among other things, improve¬ 
ments In the condition of labor of its members, 
including hours of labor and compensation 
therefor and leave of absence, by any person 
or groups of persons In said Postal Servics, 
or the presenting by any such person or grou ps 
of persons of any grievance or grievances to 
the Congress or any Member thereof shall not 
constitute or be cause for reduction in rank 
or compensation or removal of such person or 
groups of persons from said service. The right 
of persons employed in the civil service of 
the United States, either Individually ox 
collectively, to petition Congress, or aiy 
Member thereof, ox to furnish information to 
either Bouse of Congress, or to any committee 
or member thereof, shall not be denied or 
interfered with. 

(Aug. 24, 1912, c. 389, SeC. 6, 37 Stat. 
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Xa &a8vn to appellant 1 * contention, appellees 
hare denied that he was dismissed for lawful union 

*- -t ! * . - 

activities (R. 24, Par. 20), hot state that the sets 
of which he was found guilty were "prejudicial to the 
best interests of the Service" and he was "dismissed 
in order to promote the efficiency of the Post Of floe 
Department* (R. 26; Par. 38). 

Appellees* position with respect to the law 
governing dismissals may then be fairly stated as 
follows: membership and lawful acts incidental thereto 
in & labor organisation may be considered protected by statute 
(lloyd-LaFollette lot, supra); but prejudicial acts, 
whether undertaken as a member of a labor organisation 
or as an individual, have no legal safeguards and an 
employee found guilty of such acts is subject to dismissal. 
Appellant having gone beyond the bounds of lawful conduct 
was rightfully dismissed. 

Under the law, a civil service employee may only 
be removed "for such cause as will promote the efficiency 
of .... (the) service* (5U.S.C. 652). In all oases the 
power of determining ^iat will promote such efficiency 
is left to the discretion of the official charged with 
the administration of the particular department, and the 
only limitations upon his authority are the requirements 
set out above. Appellant here was removed because of his 
alleged failure to maintalnthe standard of efficiency 
necessary for retention in the Service which, it was 
claimed, consisted of "composing, aiding and abetting 
in the preparation of untruth ful statements, thereby 
reflecting discredit upon the Service, and causing ths 
publication in newspapers of said tot ruthful, misleading 



and ambiguous statements, tending to bring the Service 


into disrepute* (ft* 16) 



tat a careful study of the record shoes it to 

•Si. 

be bare of the slightest evidence to su pp or t this con¬ 
crete ion. On the contrary, the following points raise 
significant implications: 

1* Soon after appellant's union had passed the 
resolution quoted above, copies were sent to the two 
appellees (R. 4)« A reply dated B&y 1, 1936 was received 
from one of them, Bowes, which failed to indicate the 

slightest disapproval of the matter therein contained 

* 

or gave any indication that the Assistant Postmaster 
General considered it defamatory of the Service or showed 
that he felt that it tended to bring the Service into 
disrepute (R* 4, 14; Amended Answer, Exhibit C). 

On June 30th 1936, more than two months after 
this exchange of correspondence, appellant received an 
efficiency rating of 97$ (R. 33) although it Is clear 
from these letters that the Post Office Department must 
have had full knowledge of appellant 1 8 activities. Tet 
within two weeks, on July 15, 1936, the Department, on 

5 : / 

the same state of facts Inexplicably reversed itself 
and charged appellant with failing *to maintain the 
standard of efficiency necessary for retention in the 
Service* (R. 16). 

The precise date when appellant's efficiency 
had beoose impaired, was not given. 

2. Appellees have admitted that appellant's union 
activities including the issuance of the news release. 


ware based on the prowls lorn of the anion resolution 

■ ■ 

(B. 18). Bros appellee Howe's letter to appellant f s 
committee, it appears dear that the Department did not 
consider the resolution defamatory. Tet it is submitted 
the inference sought to he created by appellees in the 
charges against appellant (H. 15-61) and later In their 
answer to the amended petition (R. 36, Par. 58), is 
that there was a difference between the matter contained 
in the statements made in the resolution, which admittedly 
expressed the sentiments of the union (R. 18), and the 
contents of the so-called derogatory news reports. 

Xothing could be further from the truth.. 

Appellees have admitted that all of appellant's activities 
were based on tile resolution (R. 18). This included 

* j ’ ' . ;. 

the preparation of the news release (R. 18). If the 
published art ides were in fact defamatory appdlees 
could easily have Justified their position by submitting 
copies as part of their answer to appellant's amended 
petition. They apparently chose to rely Instead upon the 
reiteration of the empty conclusion that the statements 

were "untruthful, misleading, and ambiguous statements^ 

•«/ , » * 

tending to bring the Service into disrepute" (R. 15, 18, SO) 
Proa their failure to produce pertinent evidence, it is 
submitted, only one condusion can be drawn, and that is 
that the evidence in their possession would have failed 
to substantiate the finding. 

5. On July 13, 1936, appellant was informed that 
he had failed to maintain an adequate efficiency standard 
and was given five days in wbfch to show earns s why he 
should not be removed from tbe Service (R. 16). On July 
18, 1936, he answered (H. 17-19) but he was not actually 


removed unt 11 Kazch 1, 1937 (R. 30). Appellant, with 
efficiency (according to the Post Office Department) 
below the required standard, was pezsitted for seven and 
one half months, to carry out his duties and draw his 
pay as any other employee* 

4* During this same period of alleged deficiency, 
some two months after the Department contended he had 
fallen below the required standard, appellant, on 
September 34, 1936, was awarded SO merits for his high 
efficiency rating (R« 33). 

5. Appellee hare admitted (R. 6*7) that similar 
charges were preferred against appellant and his co- 
committeemen. They have also admitted (R. 6*7) that 
the accused all made similar answers and that dissimilar 
penalties were imposed upon them (R. 7-8). By way of 

41 ■ 

explanation, however, appellees have denied that appellant's 
co-committeemen "were found guilty of conduct equally 
grievous as that of which petitioner was found guilty* 

(R. 25, Pars. 38, 39). 

Despite these denials appellees, nevertheless, 
admit that the act of composing and sending off the news 
release was not appellant's individual aot, but the 
joint act of all of the committee members (R. 18). How 
appellant alone was guilty of more grievous conduct 
than the rest, is difficult to understand in the face of 
these admissions. 

These five points, it is submitted, con¬ 
stitute dear and convincing proof of a lack of bona fides 
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on Hie port of the appellees in their relations with 

appellant. Only one conclusion can he dram from the 

of 

inconsistencies and evasions/which ippellees were 
demonstrably guilty, and that is that appellant 1 g conduct 
at all times was well within the hounds of propriety 


and his actions lawful. 

Under these circumstances appellant is entitled 
to the full protection of law. The Lloyd-L&Follette 

i 

Act, supra, guaranteed his right to Join a labor 
organization. It is self evident; that this right carried 
with it the right to participate in its membership 
activities. As such it was clearly Intended and there 
can be no question but that Congress had the power to 


impose it. 


states: 


•This power of removal, therefore, would seem to be un¬ 
restricted, except as controlled by legislation of 


Congress, 


The Supreme Court has affirmed this principle 


in Seim United States. 177 U.S. 290: 


•These (questions as to the competency of civil 
service employees) are matters peculiarly within the 
province of those who are in charge of and superintending 
the departments, and until Congress by some special 
and direct legislation makes provision to the contrary, 
we are clear that they mostbe settled by these 
administrative officers. 1 

! -y 

Violation of this guarantee of the right to 
jolna labor organisation and participate in its 
activities entitled appellant to relief. Such relief 


against arbitrary, capricious, discriminatory and an* 
reasonable conduct, and a fdilure to exercise honest 
discretion has long been vithin the scope of a writ of 




rd. lodes v. 


rtment of Health 


I,T« 187. at p. 194: 


•The powers of the members of the board of 
health being administrative merely, they can issue or 
revoke permits to sell milk in the exercise of their 
best judgment, upon or without notice, based upon such 
information as they may obtain through their own agencies 
and their action is not subject to review either by 
appeal or by certierarl. (Child v. Bonus, 17 R.I. 330; 
State ex rd. Cent. Ins. Co. v. Boyle, 40 Wis. 220; 
Yallace v. Hayor, etc. of H*no, 63 L. R. A. 337.) If, 
however, their action is arbitrary, tyrannical and un¬ 
reasonable, or la based upon false information, the 
relator may have a remedy through mandamus to right the 
wrong which he has suffered.* 


affirmed 196 A.D. 964. affirmed 232 V.T 


598. at u. 658: 

•It is elementary *that mandamus will not lie 
to compel the performance of a power the exercise of which 

\ Y >' 

lies in the discretion of the officer against whom the 
writ is sougit.* If, howover, his • action is arbitary, 
tyrannical or unreasonable, or is based upon false 

* i 

information, the relator may have a remedy to right the 
wrong which he has suff ered. 1 See People ex rel. Qnpire 
City Totting Club v. State Racing Comm., 190 H.T. 31,_ 

33, 34; also Hatter of Ormsby v. Bell, 218 id. 213, 216; 








X« 0 stgs Photo Play CO., 



Bell, 179 App. Dlv. 


13 , 19 , 30 .* 

• ; * . * . * . •’ • . i -• 

The- role lx this jurisdiction is no 

1 , ... ' • • * . • 

different. la rt.ld y. QlagmgMfc. 73 red. (3d) 945. 
in denying an application for & writ the court held: 

•it has long been settled that the oourts 


WO OAUB.I~U.lv UOyOAMBOUVO 
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bat it added; 

•W 0 claim is made of personal discrimination 
or of arbitrary and oapricions oondoct by the Publlo 


Where a violation of a statute Is involved 


the function of the writ is equally dear. This court 
recently granted mandamns under such circumstances. In 
Farley v. United Spates. 67 Ann. P, 0. 383 ( 1937) . the 
court said: 

•The answer to the question here depends 

; 

on how clear the Congressional intent is. If it is too 
dear to admit of reasonable difference of opinion, then 
mandamus is the appropriate remedy. If it is uncertain 
or if this court could say the Postmaster General reason¬ 
ably reached the position to which he adheres, then 
mandamus could not issue. W e have said enough already to 
show that we are of opinion the statutes are dear and 
unambiguous. Under circumstances which we think; are similar 
the Supreme Court, In the Wigud ease, supra^ said, 
quoting Wilbur v. Whited States, 381 U.S. 206, 90 S. Ct. 

330, 74 L. H. 809: 

'Where the duty In a particular situation 
is so plainly prescribed as to be free from doubt and 



s». 


equivalent to a positive comand, It is regarded as being 

• '•■' V ' 

p • • . , »• , t * • _ .*• 

so far ministerial that Its performance may he compelled 
by mandamus, unless there he provision or implication to 
the c ontr ary. r * (P. 387). 

See also Denhy r. Berry, 279 ?. 317 (1982) 


where this court granted mandamus where its effect was 
# te reinstate plaintiff to his foil standing as a naval 
reserve officer.* (p. 320). 

It would be difficult to find a ease where its 
exercise is more clearly called for than in the case at 


bar. 


A discharge for union actirities in violation 
of the express terms of a statute is admitted (R. 18). 

The only justification offered is that the activities 
were unlawful (R. 15, 16, 20). Ho substantial evidence 
of their unlawfulness is submitted, hut the conclusion 
of unlawful conduct is based upon the findings of one 
official who acted as prosecutor, judge and jury (R. 15, 16 
20). On the other hand, the record is replete with 
incidents and act ions on the part of appellees whose cumulative 
effect is to contradict directly their claim of illegality. 

The question then that mist be decided by this 
court is whether appellees 1 unsupported contentions and 
reliance upon the formula of * administrative discretion* 
are sufficient to overcome the substantial evidence 
offered by the appellant to show that the so-called 
* administrative discretion* was used against him arbitrarily 
and without a shadow of right. Once this is resolved 
in his favor, as it clearly must be, the decision of the 
lower court must be reversed and the writ of mandamus prayed 
for must issue. 


XI. Appellant's dismissal violated a civil service 
rule providing that like penalties he Imposed 
for like offenses. 

Rule 12, #3 of the Civil 8errice Rules 

provides: 

: • , . f <■ . » ■ ■ 

•2. Like penalties for like offenses - in 
making removals or reductions, and in 
other punishment, like penalties shall 
be imposed for like offenses, and no 
discrimination shall be exercised for 
political or religious reasons. 11 

Appellant was one of a committee of six duly 
elected by the Union to carry out the terms of the 
resolution quoted above (&. 17-18). Appellees admit 
that in their activities under the resolution appellant's 
five oo-committeemen “participated in the activities 
of the union committee.... in the same manner and to the 
same extent as did petitioned appellant)* (R. 30, Par. 28). 
Appellees further admit that charges substantially similar 
to those levied against appellant were made against the 
other five ami substantially similar answers were received 
by thoa (R. 6-7). Appellees finally admit that unlike 
penalties were imposed upon the various members of the 
committee (R. 7-8). The details of the said penalties 
axe also set forth above in the statement of facts of 
this brief. 

Although appellees in their answer deny that 
all of the eom&ltteemen were found guilty of equally 
grievous conduct (R. 25), and thus attempt to Justify 
their actions, their subsequent demurrer precludes con¬ 
sideration of these denials. On the present record, 
therefore, tt must be accepted as admitted that appellant 
received a more severe penalty than others who had taken 
part in the same activities *ln the same manner and to the 
same extent* as he did. 

—16— 



violation of the role quoted, and constitutes 


an -* added reason why. appellant should he granted 

the relief he seels. 

HI. Appellant is not a public officer and mandamus 
will lie to determine his right to the position 
from which he was dismissed. 

* 

Another argument, urged by appellees in the 
court below for the dismissal of the writ, was that 
"mandamus will not lie to require reinstatement to public 
office." To sopperttheir contention the case of United 
Statw t. Mitchell. 67 lap. D. <?. 61 ( 1987) was cl tod. 

Counsel have carefully read United States v. 
Mitchell, and another case subsequently decided, Caswell ▼. 

69 App. B O. 17 ( 193ft) bearing on the same 
question, but hare failed tc find in these decisions any¬ 
thing to aid the appellees. United States ▼. mtohell. 
supra, involved a situation in which the petitioner after 
having passed a civil service examination for a position 
as attorney in the Federal Connunications Commission and 
having been placed at the head of the eligible list 
established thereafter, was not appointed to the position 
for which he had qualified because the president, by 
executive order without reference to Civil Service lists, 
appointed all of the temporary employees that had worked 
at the Commission from the time it had been created until 
the Civil Service lists were established. Petitioner 
sought a writ of mandamus against the Commission requiring 
them to employ only persons certified by the Civil Service 
Commies lone. 


Za dismissing the petition the Court ruled 

• * • • . * 

on & number of points. Zt held (1) that attorneys appointed 
to the Federal Oeamunicat ions Commission were neither 
public ■officers* within the terns of the Federal Con- 
stitution, nor ordinary ciril servants connected with an 
executive department, but were rather, because of the 

• • " f 

• ; y 

quasi judicial powers of the Commission, in & Class apart; 
(*) that as they neverthelevs were within the ciril service 
system, they oould not challenge by mandamus the President *s 
right to suspend civil service rules and appoint civil 
servants without regard to established civil service lists. 

After having disposed of the petition on these 
grounds the Court then went on to say that it is not 
the province of mandamus to try the title to office and 
that mandamus cannot issue to interfere with the executive 
officers of the government in the exercise of their 
ordinary official duties even wherethose duties require 
an interpretation of the lav. 

Caswell v. Morgenthaa. supra, also Involved 
a writ of mandamus by a petitioner seeking reinstatement 
to a position in the government service, and although de¬ 
cided upon the ground of laches, the Court referred with 
approval to the ruling in United States v. Mitchell. supra, 
adding that the writ of mandamus will not issue to compel 
an executive officer to discharge a present employee to 
make room for a petitioner. Both of these oases are dis¬ 
tinguishable from the present case on fundamental grounds, 
the rule for which United States v. Mitchell. 


supra, has been oited by respondents, that mandamus will 
not lie to try title to a public of floe, has unquestionably 





long been settled*. It fellows, therefore, that whenever 
the question is raised the first point that east be 

settled Is whether or sot the office involved in the 

. * ^ * « .*. 4 • • , * » 

nasi asms Is a “public office** In United States ▼« 

- • ‘ s " \ * * * ' ‘ 

Mitchell, supra, the distinction was carefully made - 
the petitioner was not a public officer within the meaning 
of the Constitution, he was not an ordinary employee, he 
was, the Court said in effect, an officer sui generis. 

But an officer nevertheless as distinguished from the 
ordinary, run of the mill, common civil servant* 

The distinction is an important one and 
determinative of this point, for the rule always has been 
limited to * public officers.* To bring appellant within 
the rule, therefore, it would be necessary to show that 
the position to which he is seeking reinstatement is a 
•public office.* 

The rules for determining what constitutes 
a • public office* are settled. In People ex. reI Oorkhill 
v. McAdoo. 98 A.D. (H.Y#} 312 (1904), it was held at page 
314: 

•The essential element in a public office is that 
the duties to be performed shall involve the exercise of 
some portion of the sovereign power, whether great or 
small (23 Am. 4 Eng*. Ency. of Law (2nd ed) 322, and 
authorities cited in notes; Attorney-General v* Dyohan, 
169 X&ss. 534, 535), and it can hardly £e contended that 
a clerk performing routine duties in strict subordination 
to a public officer, and with no authority under the 
statute to do axything except where he is authorised and 
directed by such officer, is exercising any of the 

-19u- 




soverlgn povezt. He is merely doing the detail work 

i • * . . * • • , * 

of of fleer who is exercising the sovereign powers 

delegated to hin hy law, and under the authorities cited 
last ahore the relator Is not a public officer. He is, 

s 

therefore, proceeding properly by mmdanmg where his legal 
rights are invaded. *(Bgphas is supplied) 

In Wetzel ▼. Me Hitt et al. , 4 T. 3upp. 333 
(1933), the court said at p. 234; 

*An of Acer is distinguished from an employee 
by determining whether his position or employment involves 
the exercise of any part of the sovereign power of the 

• ^ „ r { / , * * . ^ \ , *. 

state. In other words, an office is a public station to 
which a portion of the sovereign power is attached for 
the time being and which is exercised for the benefit 

of the public. It implies a delegation of a portion 

i 

of governmental power.* 

A case decided only last year, Tarden v« 

Hidings, 20 y. Stop. 495 ( 1938) . stated at p. 495: 

•The distinction between ’public employees* 
and ’public officers’ has been often recognized and pointed 
out by the courts. It may be stated as a general rule, 
deduolhle from the cases discussing the question, that 
a position is a public offioe when it is created by lav, 
with duties oast on the incumbent which involve an 
exercise of some portion of the sovereign power and in the 
performance of which the public is concerned, and which 
also are continuing in their nature and not occasional 
or intermittent; while a public employment, on Ike other 
hand, is a position which lacks one or more of the fore¬ 
going elements. • 
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Jonathan Levine, the present appellant, vas a 
clerk in the Postal Service. Subject to appointment 
to the service by the Postmaster General (Postal Lam 
it Regulations, Sec. 10), he vas first compelled to 
qualify for his job by passing a civil service examina¬ 
tion (id.. See* 17, 5 TJ.S.G. 638). Once appointed he 
became subject to the immediate supervision of the 
Postmaster under shorn he worked, and could be assigned 
by him to dut y in any branch of the post office (Xareh 3, 
1885, e* 342, Sec. 1, 23 3tat. 385; 39 TJ.S.G. 128). 

In the scale of postal eaqployoes appellant 
rated near the bottom, being only above employees 
engaged in manual labor. But even with respect to these 
he had no supervisory capacity, whereas every act that he 
performed vas subject to the supervision and control of 
the postmaster, assistant postmaster (sometimes mors 
than one), superintendents and supervisory employees 
(39 TJ.S.G., Oh* 3). He was by any standard a mere 
employee without the power to exercise discretion, make 

decisions or issue orders* 

• »• $ 

•» *** _ t . 

It is obvious that appellant could not qualify 
as a * public officer" within the meaning of the decisions. 
Ill he was vas a public employee among thousands of others 
all performing the Identical routine duties of a clerk 
in the Postal Service* Such a position is clearly not 
within the rule of United states v. Mitchell* supra* 
lor is it within the diotum of Caswell v* 
Morgenthasu supra, to the effect that mandamus cannot 
operate to discharge a present employee. Appellant by 
this proceeding does not seek reinstatement to any 
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particular position tat only to a general grade. As 
a clerk , and daring Ms years of service, there was no 
single Job in a given post office to which he was confined 
and at which he worked dally. By law he was made one of 
a vast class of employees, any one of which was qualified 
to handle any one of a great number of specific operations 
within the postal service <39 U.S.C., Oh. He was 

qualified to sell 81asps, attend to registry of sail, 
sort sail, cancel stamps, weigh paxeel post, answer inquiries 
or do a hundred other things to which clerks are assigned. 

It is therefore absurd to contend that appellant 1 s job 
has been filled, as appellees did in paragraph 39 of their 
answer. Some one say, indeed, tare been assigned te 
perform the work appellant was doing whan he was dismissed, 
tat appellees cannot successfully contend that there are 
not other duties at which sppellant could be put to work. 
Appellant is therefore entitled to reinstatement to the 
general position of clerk In the Post Office Department. 

IV. Appellant 9 s application has not been barred by 
laches. 

Appellees contend that appellant 9 8 claim has 
been barred by laches inasmuch as the present proceeding 
was not Instituted until about seven months after his 
dismissal. In the court below in support of this contention, 
appellees have relied upon United States v. Lane. 47 Aon. 

D. C. 336, affirmed 349 U.S. 367, not apparently for the 
decision In that case, where it was held that a lapse 
of twenty months gave rise to laches, but rather to show 
the approval of this court of two decisions in the State 
of lew York. These cases. People ex rel. Young v. Qollis 


49 App. Div. 123 119001 held respectively that the 

running of a four month and nine month period raiaod the 

. #• »• > ^ 

defense of laches* 

-• * 

the first of the two eases. Young v. Poll is. 
Involved a veteran seeling reinstatement in the Berries 
of the City of lev Tori from an alleged improper removal. 
His action was commenced only a little more than four 
months after his discharge, hot the Appellate Division 

i •> 

upheld the action of the lower court in barring it for 
laohes on the general ground that the state eode had 
fixed a statute of limitations with respect to writs of 
oertlmr&ri at four months and that a claimant, therefore, 
under a similar summary procedure, mandamus, should not 
be given a greater advantage as to time. The decision 
was based entirely upon the special provisions of the Code 
of Civil Procedure of the State of lew York. 

The second ease, Croft v. Xeating, supra, is of 
oven less value to the appellees. There the court held 
that a lapse of nine months was fatal but added the all 
Important qualification that the nine months period 
only gave rise to laches: "unless satisfactorily explained* 
(p. 124). 

leither of these decisions nor the Lane ease 

i , , r 

support the appellees* present claim of laches. The rule 
of laches is far broader and more elastic than appellees 
would apparently have the court believe* 

An important ease on the subject, particularly 
since it deals with the lew York cases cited by the 
appellees, in La Shells v. Henoh. 58 Cal. Aoo. 1128 (1928). 





la that eaM a school teacher commenced an action seeking 
reinstatement la the public school system Berne also months 
after she was discharged. The two lew Yorkeases just 
discussed were urged upon the court by the respondeat. 

The court disposed of the argoneot as follows: 

•The lew York eases cited in the California 
cases to which we hare referred are Supreme Court eases 
and reported In the lew York Supplement. Ve do not need 
to refer to the oases specifically because all of then 
are based upon Section 2125 ef the Code of Clwil Procedure, 
which limits applications for writs of certiorari So four 
months. The case of People Coll is, 39 lew York Supplement 

698, being one of the first eases upon the subject, the 
section of the Code of Ciril Procedure limiting the right 
to Institute certiorari proceedings to four months Is 
referred to and the same statute of limitations is applied 
to mandamus proceedings • This principle has been applied 
in all of the subsequent lew York Cases, the court holding 
that while there is no statute of limitations provided in 
mandamus proceedings, yet by the same reasoning the statute 
of limitations barring certiorari proceedings at the 
expiration of four months is applicable to mandamus 
proceedings. Ye have no such statute in this State, and, 
therefore, the lew York cases applying the rule of laches 
in mandamus proceedings based upon a statute of limitations 
dealing with certiorari proceedings cannot be considered 
as authority in this state.. «• 

The court then went on to deal with the universal principles 
governing laches. It said: 

•There is no artlfleal or hard and fast 
rule either as to the lapse of time or the circumstances 



which will justify the application of the doctrine of 
laches. The question east be determined by a consideration 

1 Jr 

i . • . • ' * ' 

of all the facts and circumstances of the particular 
ease. Laches Is a question of faot on the evidence, and 
each ease beoones largely a law onto itself* In other 


words, the natter Is one whioh. reposes In the seuad 
discretion of the chancellor* In determining whether 
there has been laches, there axe various things to be 
considered, notably, the deration of the delay in asserting 
the claim, and the sufficiency of the excuse offered In 
extenuation of the delay, whether plaintiff acquiesced 
in the assertion of the operation of the corresponding 
adverse claim, the character of the evidence by which 


plaintiff* s right is sought to be established** 


These principles are not limited to California. The 
Supreme Court of Oregon, in Helson v. Baler. 113 Ore. 79 
(1934) said: 


"On a petition for a writ of mandamus, the 
question whether the petitioner so unreasonably has neglected 


to enforce his right that the court will deny him the 
remedy must depend upon the cirounstances of each particular 
ease.* 


In Hhss&ehmetts, in Hill v. ritggerald. 193 
Hass. 869 ( 1907$ the court held that it was within its 
sole discretion to hold any party guilty of laches, and 
in the case in question it excused a two year delay where 
the reason for the delay was petit loner* s inability to 
get the money with which to Institute suit. The test of 
laches, it held, is whether the facts show an abandonmant 
of the claim* 



It is el ear 

V * * C • .» ■' ». 

and that the correot 


that 'these eases ere controlling 
principle applicable to laches 


Is that there is no arbitrary point in tine at wbidh_ 
a elain is barred. Where the elapsed tine has been great, 
bowerer, the court in its sound discretion nay require 
the presentation of a satisfactory excuse for the delay. 

This would seen to be the general rule and entirely 

I 

consistent with such seemingly qualifying authorities as 
the two lew Tort eases relied on by appellees. Sore 
recent decisions in the sans jurisdiction hare consistently 
adopted the slew that the four months period discussed 
in the earlier cases only affects the necessity for an 
excuse; tIi. Uphoff ▼. Roberts. 244 A.P. 596 (1935) i 
Oreter ▼. Slovens Wat, Ben. 3oc .. 154 Wise. 19(1935) - 

That the appellant has a bona fide and adequate 
excuse for bis delay in commencing the present proceeding 
is clear. At all tines since his dismissal he diligently 


sought to secure reinstatement (R. 31), first, by petition¬ 
ing the Postmaster at Mew Tori and then by an action 
for mandamus against the said Postmaster brought in the 
United States District Court for the Southern District 
of lev York on JUly 23, 1937 (R. XI). It was after 
this action had been dismissed by stipulation on September 
29, 1937 (R. 33) that the present action was commenced. 

Appellant's unsuccessful efforts should not 
redound to his disadvantage. It is submitted that equity 

j .V* 

and justice require that he be heard on the merits of his 

% 

claim. The court should not, therefore, invoice the 


doctrine of laches. 


For the reasons hereinbefore set forth, it is 
respectfully submitted that the judgment belov should 
be reversed* 


Respectfully submitted. 


531 Fifth Arenas 
lee York City 

Frederick A. Ballard, 
American Security Building 
Washington, D.C. 

Attorneys for Appellant 
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STATEMENT OF THE CASE 

This is an appeal from a final order of the Dis¬ 
trict Court of the United States for the District of 
Columbia, sustaining appellees’ demurrer to appel¬ 
lant’s replication, and dismissing appellant’s peti¬ 
tion for a writ of mandamus (R. 35). The peti¬ 
tion prayed that a writ be addressed to the appel¬ 
lees, officials of the Post Office Department, direct¬ 
ing them to reinstate appellant to the position of 
clerk in the Post Office Department, from which he 
had been dismissed (R. 8). 

(i) 
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The facts admitted for the purpose of the demur¬ 
rer heard by the lower court indicate that the appel¬ 
lant was employed as a clerk in the Post Office 
Department under the Classified Civil Service 
(R. 2). Some months prior to his dismissal on 
March 1,1937, appellant, with other members of a 
certain labor organization composed of postal em¬ 
ployees, participated in a movement looking to¬ 
wards the reinstatement of one H. Edelsberg as a 
postal clerk, who, in the view taken by appellant, 
had been unlawfully dismissed (R. 3). A resolu¬ 
tion was adopted by the local unit of the labor union 
(R. 12) charging that the postal officials had unlaw- 
fullv discriminated against union members gener- 
allv bv causing their summary transfers and dis- 
missals, and specifically that Edelsberg had been so 
dismissed. The resolution authorized that a copy 
of it be sent to the Civil Service Commission, the 
American Federation of Labor, the New York Cen¬ 
tral Trades and Labor Council, the New York Post¬ 
master, the Postmaster General, officers of the ap¬ 
pellant's union, Congressmen in the New York area, 
and certain committees of Congress. It provided 
further that the local unit elect a committee of seven 
to enlist the assistance of all affiliated trade unions 
“and other organizations," leading to the reinstate¬ 
ment of Edelsberg. Appellant and five other postal 
employees were elected to the newly created com¬ 
mittee (R. 3). 

Among numerous other persons, a copy of the 
resolution was sent to the Postmaster General. 
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Receipt of the resolution was acknowledged by the 
First Assistant Postmaster General on behalf of 
the Postmaster General, in which the committee 
was advised that Edelsberg’s case had been care¬ 
fully reviewed, that he had been justifiably re¬ 
moved, and that he could not be reinstated (R. 14). 
However, without waiting for the Postmaster Gen¬ 
eral’s reply, and on two occasions in the very face 
of the reply, the appellant composed and arranged 
for the publication thereof in certain newspapers 
articles which charged that the officials of the Post 
Office Department had violated the law in dismiss¬ 
ing Edelsberg and other postal clerks (R. 16). 

Thereafter appellant received on July 13, 1936, 
a letter from the New York Postmaster, preferring 
charges against him, and allowing five days in 
which to show cause in writing why he should not 
be dismissed (R. 4, 5). The letter (R. 16) charged 
that appellant had failed to maintain the standard 
of efficiency necessary for his retention in the serv¬ 
ice in that he had been penalized eight hundred 
demerits for composing untruthful statements re¬ 
flecting discredit upon the service, and that he had 
caused the publication in newspapers of untruth¬ 
ful, misleading, and ambiguous statements tending 
to bring the service into disrepute; that said news 
items made it falsely appear that clerks had been 
discriminated against by the postal officials and 
in some instances dismissed from the service be¬ 
cause of their union activities, which constitutes a 
violation of 5 U. S. C. 652; whereas, in fact and in 
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truth, such employees had been punished and dis¬ 
missed for offenses against the regulations of the 
service. 

Appellant answered the citation (R. 17), ad¬ 
mitted that he had been engaged in a movement 
seeking the reinstatement of Edelsberg, and ad¬ 
mitted that he participated in sending articles to 
certain newspapers for publication. Responding to 
the charge that the articles were false, appellant 
stated that they expressed not only his opinion, but 
that of the other members of the labor union. 

Ajjpellant, thereafter, was notified by letter of 
March 1,1937, that he was dismissed as of that day 
for having composed and published the derogatory 
news items (R. 20). 

Similar charges were preferred against the other 
five men engaged with appellant in these activities 
(R. 6), and they were called upon to show cause 
why they too should not be dismissed or otherwise 
disciplined (R. 6, 7). The charges were answered 
by three of the five men in substantially the same 
manner as did appellant (R. 7). None of the five 
men was dismissed, but all were disciplined by 
transfers, demerits, or reductions in salary (R. 7, 
8 ). 

On these facts, appellant contends that he was 
dismissed in violation of the Act of Aug. 24, 1912, 
0. 389, 37 Stat. 555, 5 U. S. C. 652 (Section 43, 
Postal Laws) and Civil Service Rule 12 (R. 8). 
He prays for a writ of mandamus directing the ap¬ 
pellees to reinstate him to his position in the postal 


service. 
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The present action was not instituted until Octo¬ 
ber 25,1937, a few days short of eight months after 
his dismissal. 

The statute and regulation which were allegedly 
violated in appellant’s dismissal provide in sub¬ 
stance: (1) that no person in the Classified Civil 
Service shall be removed except for the good of the 
service, and that no person shall be removed be¬ 
cause of 4 ‘membership” in any organization having 
for its purpose the improvement in the condition 
of labor of its members (5 U. S. C. 652) ; and (2) 
that for like offenses committed by civil service 
employees, like penalties shall be imposed, and no 
discriminations shall be exercised for political or 
religious reasons (Civil Service Rule 12). 

ARGUMENT 

Appellant was not dismissed because of his membership 
in a labor organization 

Appellant admits that he was charged with pre¬ 
paring and publishing articles which reflected dis¬ 
credit upon the post office service and its officials. 
The letter discharging him assigned that as the 
cause. Appellant urges, however, that the compo¬ 
sition and publication of these articles was done 
pursuant to a resolution of a labor union of which 
he was a member, and that he was aided by other 
members of the union. From this he contends that 
he could not be dismissed lawfully, because 5 U. S. 
C. 652 prohibits dismissals on the ground of mem¬ 
bership in a labor organization. 
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In respect of this contention, it is the position 
of the officials of the Post Office Department, ap¬ 
pellees herein, (1) that the acts committed by the 
appellant were not authorized by the labor union 
of which he was a member, and therefore his dis¬ 
missal was occasioned not as a result of his acts in 
behalf of the union, but, on the other hand, because 
of obnoxious activities performed in his individual 
capacity and outside the scope of the union func¬ 
tions; and (2), that admitting arguendo that the 
labor organization authorized appellant to perform 
the acts which resulted in his dismissal, such acts 
find no protection in the letter or spirit of statute 
on which appellant relies. 

Appellant has pleaded the resolution (R. 3, 12), 
from whose terms he seeks support for his position. 
He does not allege that his acts were authorized by 
the labor organization otherwise than by the reso¬ 
lution. In his answer filed with the Postmaster 
to the charges preferred against him, he averred 
that “all my activity as a member of the committee 
was based on the provisions of the * * * 
resolution” (R. 18). 

We submit that the resolution does not authorize 
the committee created by it to release news items 
for publication charging the postal officials with 
violations of law in discriminating against mem¬ 
bers of postal labor unions. Before considering 
the terms of the resolution to ascertain whether it 
did authorize appellant’s acts, it might be well to 
dispose of the argument in appellant’s brief (pp. 
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6, 9,10) that this question is not open to discussion 
because the demurrer admitted the allegation that 
such was the fact. The demurrer does not work 
that result however. The appellant has pleaded 
the resolution (R. 12, 13), and has admitted that 
he sent the news items to the newspapers for pub¬ 
lication (R. 17, 18). Whether the resolution au¬ 
thorized such an act is a conclusion to be deter¬ 
mined by the court from a reading of the resolu¬ 
tion. A demurrer does not admit an erroneous 
conclusion pleaded by appellant. In Clark v. 
Ass’d Retail Credit, etc., decided by this Court 
April 10, 1939, it was held that where a complaint 
alleged that certain letters, attached as exhibits, 
had been sent by the defendant for the purpose of 
“extorting” money, this Court held that it was not 
bound by such an allegation when a demurrer was 
interposed to the complaint but that the letters 
would be examined by the Court to see whether 
they contained any such threat. This Court find¬ 
ing none, approved the sustaining of the demurrer. 
The question then is: Did the resolution authorize 
appellant to publish in the newspaper the charges 
made against the postal officials? It provided that 
a copy be sent to the Civil Service Commission, of¬ 
ficials of the American Federation of Labor, cer¬ 
tain trade councils and labor unions, the New York 
Postmaster, the Postmaster General, and to the 
“National Officers of the N. F. P. O. C. with a re¬ 
quest to publish same in the next issue of the Union 
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Postal Clerk.” (The objectionable articles ap¬ 
peared in the New York Evening Post, the Daily- 
Worker, and the Jewish Morning Journal (R. 
16)). The resolution further authorized that 
copies of it be sent to certain members of Congress 
and congressional committees, and circularized 
amongst postal unions. 

With all this particularization, not a single syl¬ 
lable of the resolution suggests that the union’s 
grievance be published in newspapers. The organi¬ 
zations and persons to whom the resolution was 
authorized to be sent were directly concerned with 
postal union affairs. In no fashion does the resolu¬ 
tion advise that the alleged grievance be adjusted 
by resort to the coercive method of broadcasting to 
the world through the medium of the newspapers 
that the postal officials had violated the law. The 
demoralizing effect of such practices upon the ad¬ 
ministrative control over the thousands of em¬ 
ployees required to carry out the functions of the 
Post Office Department is too obvious to necessitate 
elaboration. The union is credited with a recogni¬ 
tion of this, and its resolution, we submit, did not 
contemplate such action. Consequently appellant’s 
misconduct was not committed pursuant to his mem¬ 
bership in a labor union, but rather in the face of 
the implied prohibition of the union’s resolution, 
and therefore his resulting dismissal is not attrib¬ 
utable to his union membership, but rather to his 
individual act. 
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The misconduct of appellant is not protected by either 
the letter or spirit of any statute, regardless of his 
union affiliations 

For the reasons discussed above we submit that 
the union under whose cloak appellant seeks pro¬ 
tection did not authorize appellant’s misconduct, 
but assuming arguendo that it did, appellant’s dis¬ 
missal was none the less lawful and appropriate. 

Obviously 5 U. S. C. 652, on which appellant re¬ 
lies, does not purport to authorize employees to 
engage in all forms of activity, however grievous 
and demoralizing to the service, so long as they are 
done in the name of a labor union. A cursory read¬ 
ing of the statute clearly refutes any such construc¬ 
tion. It provides that “membership in any so¬ 
ciety * * * of postal employees * * * having 
for its objects, among other things, improvements 
in the condition of labor of its members, including 
hours of labor and compensation therefor, and leave 
of absence, by any person or group of persons in 
said postal service, or the presenting by any such 
person or groups of persons of any grievance or 
grievances to the Congress, or any Member thereof, 
shall not constitute or be cause for reduction in rank 
or compensation, or removal of such person or 
groups of persons from said service.” 

It will thus be seen that the statute does not con¬ 
done every act done in the name of a labor organiza¬ 
tion but provides that “membership” in such an 
organization shall not be ground for disciplinary 
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action. With the exception that it authorizes 
grievances to be presented to the Congress and 
members thereof, the statute is silent as to what 
means may be adopted to carry out the purposes 
of the organization. Certainly no one could seri¬ 
ously urge that any and all methods which might 
be adopted to carry out the purposes of the organ¬ 
ization are protected by the statute. For, reduced 
to its logical conclusion, appellant would then be 
forced to admit the absurdity that if the labor union 
directed him to steal the postal funds in order to 
finance its activities, and appellant did so pursuant 
to such direction, he would be immune from dis¬ 
missal. The statute being silent as to what means 
may be adopted without fear of disciplinary action, 
determination of that question, we submit, is left 
just where it was prior to the adoption of the stat¬ 
ute, namely, in the exclusive province of the execu¬ 
tive branch of the government, and beyond review 
by the judiciary. That Congress did not intend to 
give blanket approval to all union activities is 
manifest from the fact that where it desired to ap¬ 
prove a given line of conduct it expressly so pro¬ 
vided. Thus the statute authorizes the presenta¬ 
tion of grievances to the Congress and members 
thereof. Analyzed then, it appears that the statute 
is designed to permit postal employees to engage 
in functions, which the executive determines to be 
otherwise proper, in concert with the members of 
a labor union. It prohibits dismissals on the sole 
ground of “ membership ” in a labor organization. 
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The appellant’s dismissal in no way suggests that 
it was done because of his “membership” in a labor 
union, but rather, as admitted, because he com¬ 
posed and published articles bringing the post 
office service and its officials into disrepute. The 
fact, if it be one, that appellant did this pursuant 
to a resolution of a labor union, is purely inciden¬ 
tal. Appellant would have been dismissed for such 
misconduct, and justifiably so, had he not been a 
member of the labor union at all; and this being 
so, it is obvious that he was not dismissed because 
of his union membership. 

The issue thus resolves itself to this: Can this 
Court review the action of the head of an executive 
department in removing an employee from office 
for having prepared and published articles deroga¬ 
tory to his superiors and to the department in 
which he is employed? This identical proposition 
was answered in the negative by this Court in 
United States ex rel. Taylor v. Taft, 24 App. D. C. 
95. In that case, a civil service employee caused 
to be published in a newspaper an article reflecting 
upon the President of the United States. She ad¬ 
mitted composing the article and was thereupon 
dismissed by her superior, the Secretary of War. 
She brought mandamus seeking reinstatement, con¬ 
tending that her removal was in violation of a 
civil service rule, which read: “No person in the 
executive civil service shall dismiss * * * any 

person therein because of his political * * * 
opinion or affiliations.” The employee contended 
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that she was dismissed because of her political 
opinion, but the Secretary of War asserted that 
her removal was required “by reason of the derog¬ 
atory and disrespectful statement * * * con¬ 
cerning the President of the United States 
* * V’ On the demurrer of the Secretary of 
War, this Court denied that the employee’s re¬ 
moval could be judicially reviewed, saying: 

The appellant has raised various ques¬ 
tions, but preliminary to them all is that of 
the authority of the courts to review the 
action of the Secretary of War in removing 
her. That the courts have no jurisdiction 
is entirely clear to us. That the right of 
appointment carries with it the right of re¬ 
moval has been determined so many times 
that it would be useless to cite authority in 
support of the proposition. This power of 
removal, therefore, would seem to be unre¬ 
stricted, except as controlled by legislation 
of Congress. * * * 

Appellant in the instant ease argues that the power 
to remove has been restricted by 5 U. S. C. 652, by 
prohibiting dismissals because of membership in 
a labor union. This may be conceded, but appel¬ 
lant admits that the reason assigned for his dismis¬ 
sal was that he wrote and published certain derog¬ 
atory news articles. He attempts to immunize 
himself by saying that his act was part of his labor 
union activity. But in the Taylor case, the em¬ 
ployee may have attacked the President because 
of her political opinion (and the law protected her 



13 


from dismissal for such an opinion), but when she 
undertook to express that opinion, and published 
articles derogatory to the President, the Court held 
that she was lawfully dismissed. And so, too, in 
the instant case, appellant was not subject to dis¬ 
missal for his union membership, but when he un¬ 
dertook to attack his superiors in the newspapers, 
his immunity ceased. Speaking of the limited 
power of the judiciary to review such cases, the 
Court continued: 

The question of fitness, capacity, atten¬ 
tion to the duties of an officer, is necessarily 
to be determined by the heads of the depart¬ 
ments ; this determination is only arrived at 
by the exercise of discretion and judgment, 
and, will it be seriously contended that the 
courts can by proceedings in mandamus re¬ 
view this discretion and judgment ? Will it 
be asserted that the thousands of employees 
in the classified service of the government 
can appeal to the courts for the review of the 
action of their superior officer whenever he 
may find cause to remove one or more of 
them for inefficiency, whether it be in the 
total failure of the employee to perform his 
or her duties, or whether it be for acts which, 
in the judgment of the superior officer, are 
detrimental to the discipline of the service ? 
It seems to us the very statement of the con¬ 
tention is its own refutation. Any other 
conclusion would encourage inefficiency and 
incompetency in office, and be fruitful of in¬ 
subordination. 
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This Court relied upon Keim v. United States, 
177 U. S. 290. There, an honorably discharged 
veteran sued in the Court of Claims for the salary 
of a position from which he had been dismissed. 
He conceded that his discharge had been recom¬ 
mended “because of his rating as inefficient/' but 
contended that such rating was not justified. A 
statute protected veterans from dismissal if their 
efficiency records were good. The Court of Claims 
dismissed the petition, and an appeal to the Su¬ 
preme Court was taken. In affirming the Court of 
Claims, the Supreme Court said: 

Unless, therefore, there be some specific 
provision to the contrary, the action of the 
Secretarv of the Interior in removing the 
petitioner from office on account of ineffi¬ 
ciency is beyond review in the courts either 
by mandamus to reinstate him or by com¬ 
pelling payment of salary as though he had 
not been removed. (Here the court re¬ 
viewed a number of statutes granting bene¬ 
fits and protections to Civil Service em¬ 
ployees and honorably discharged veterans.) 

Nowhere in these statutory provisions is 
there anything to indicate that the duty of 
passing, in the first instance, upon the quali¬ 
fications of the applicants or, later, upon the 
competency or efficiency of those who have 
been tested in the service, was taken away 
from the administrative officers and trans¬ 
ferred to the courts. Indeed, it may well be 
doubted whether that is a duty which is 
strictly judicial in its nature. It would 



15 


seem strange that one having passed a civil- 
service examination could challenge the rat¬ 
ing made by the commission and ask the 
courts to review such rating, thus transfer¬ 
ring from the commission, charged with the 
dutv of examination, to the courts a function 
which is, at least, more administrative than 
judicial; and if courts should not be called 
upon to supervise the results of a civil- 
service examination, equally inappropriate 
would be an investigation into the actual 
work done by the various clerks, a compari¬ 
son of one with another as to competency, 
attention to duty, etc. These are matters 
peculiarly within the province of those who 
are in charge of and superintending the de¬ 
partments, and until Congress by some spe¬ 
cial and direct legislation makes provision 
to the contrary we are clear that they must 
be settled by those administrative officers. 

In Longfellow v. Gudger, 57 App. D. C. 50, this 
Court again held that the judiciary could not re¬ 
view the action of the head of an executive depart¬ 
ment in dismissing an employee for acts which, in 
the opinion of the executive, constituted ineffi¬ 
ciency, notwithstanding a statute which prohibited 
the dismissal of employees with good records. 

Appellant does not contend that the postal officers 
failed to observe the required procedure in dismiss¬ 
ing a civil service employee. He admits that writ¬ 
ten charges were served upon him and that five days 
were allowed in which to make an answer in writing. 
He admits that the letter dismissing him stated that 
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such action was being taken because of the prepa¬ 
ration and publication of the news items. All of 
this is in conformity with the requirements of 5 
U. S. C. 652, but appellant would have this Court 
investigate the conduct of the appellant, compare it 
with that of other clerks, and determine (1) whether 
he committed the acts charged, and (2) whether 
they justify a dismissal. These, however, are not 
judicial functions. Thus, in Eberlein v. United 
States, 53 Ct. Cl. 466, it was held that an employee 
was entitled to no relief even where it had been 
established that he was innocent of the charge for 
which he had been dismissed, notwithstanding a law 
providing that no one should be discharged except 
for just cause. The reason for this, the Court said, 
lay in the fact that where the procedure required 
bv law had been observed, the determination of the 
employee’s guilt rested in the sole jurisdiction of 
the executive officer, from whose decision there 
was no appeal. This case was affirmed by the 
Supreme Court, 257 U. S. 82. It was there said: 

There can be no question from the find¬ 
ings in this case that the plaintiff had the 
benefit of a hearing according to the regu¬ 
lations then in force. The Court of Claims 
in its opinion stated that the subsequent in¬ 
vestigation established his innocence of the 
charges made against him. But the things 
required by law and regulations were done, 
and the discretion of the authorized officers 
was exercised as required by law. It is set¬ 
tled that in such cases the action of execu- 
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tive officers is not subject to revision in the 
courts. Keim v. United States, 177 U. S. 
290. 

See also Golding v. United States , 78 Ct. C. L. 682. 

Appellant cites cases holding that where an exec¬ 
utive officer is vested with a discretionary power 
his action may nevertheless be reviewed by the 
judiciary if it is exercised arbitrarily. In the light 
of the above cases, all holding that the duty of de¬ 
termining an employee’s fitness for his job is a 
matter exclusively within the province of the exec¬ 
utive, notwithstanding statutes protecting employ¬ 
ees in one way or another, it would seem that such 
a determination, as stated in the Keim case, is not 
a judicial question. If such be true, it is doubted 
whether even arbitrary action may be reviewed. 
However, the facts of this case make it unnecessary 
to urge such a proposition. The appellant has ad¬ 
mitted the performance by him of the acts hereto¬ 
fore mentioned. We submit that such conduct jus¬ 
tified dismissal. But whether the Court disagree 
with this, or whether the Court might have reached 
an independent result had the facts been presented 
to it initially, are matters of no present concern, 
for certain it is, that the action of the executive in 
this case can not be said to be palpably wrong to 
the point of being arbitrary. And the rule is well 
settled that the action of the executive may not be 
overturned by the courts on anything short of such 
a showing. Farley v. Heininger, decided by this 
Court April 17,1939, and cases therein cited. 


18 


Appellant also urges that his dismissal was im¬ 
proper for the alleged reason that Civil Service 
Rule 12 was not observed. This rule requires that 
“in making removals or reductions, and in other 
punishments, like penalty shall be imposed for like 
offenses, and no discrimination shall be exercised 
for political or religious reasons.” Obviously the 
action of the executive in determining whether the 
conduct of one employee is as culpable as that of 
another, is a matter not subject to judicial review 
for the same reason that the executive’s determina¬ 
tion of an employee’s efficiency is free from judicial 
review. And thus, the appellant does not allege a 
cause of action when he attempts to show that his 
conduct was identical with that of another em¬ 
ployee who received a lesser punishment. 

Furthermore, the appellant cannot be heard to 
complain even if it be assumed that Civil Service 
Rule 12 has been violated. For it has been estab¬ 
lished above, that, except for Civil Service Rule 
12, appellant’s dismissal was entirely lawful, and 
such being the fact, appellant can not now be heard 
to complain that under Rule 12 other employees 
should have been dismissed likewise. Assuming 
that the other employees were improperly retained, 
appellant certainly has no standing in this court to 
litigate the question. Accordingly, in Longfellow 
v. Gudger, 57 App. D. C. 50, supra, where a statute 
required the head of the executive department to 
“retain those persons who may be equally quali¬ 
fied who have been honorably discharged from the 
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military service * * this court held that it 

was unnecessary to investigate all other employees 
to determine whether a dismissal was proper, that 
if petitioner's services were found to be inefficient, 
he could be properly dismissed. 44 Each, ’ ’ the Court 
said, 4 4 the petitioner included, must stand or fall 
on his own record.” 

Mandamus will not lie to invest one with public office 

That mandamus will not lie to invest a man with 
public office was reiterated by this Court as recently 
as February 15,1937, in the case of United States 
ex ret. Crow v. Mitchell et al., 67 App. D. C. 61. 
There an honorably discharged veteran complained 
that statutes granting him a preference in appoint¬ 
ment to a position in the Communications Commis¬ 
sion had been disregarded. He sought mandamus 
to require his appointment. This Court affirmed 
the dismissal of the petition, saying that to grant 
the relief asked would be in effect to try the title to 
public office,which is not the province of mandamus. 
The Court added: 

Certainly the nearly universal rule goes to 
the extent of holding that the writ is im¬ 
proper in all cases in which the title to office 
is in dispute. 

The Supreme Court in Keim v. United States, 
177 U. S. 290, supra, said: 

Unless * * * there be some provision 
to the contrary, the action of the Secretary 
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of the Interior in removing the petitioner 
from office on account of inefficiency is be¬ 
yond review in the courts either by man¬ 
damus to reinstate him or by compelling 
salary as though he had not been removed. 

In a very recent case involving practically the 
identical issues now presented for determination, 
Caswell v. Morgenthau, 98 F. (2d) 296 (1938), this 
Court refused mandamus sought to reinstate a man 
to a position in the government service from w T hich, 
he contended, he had been dismissed in contraven¬ 
tion of statutes giving preference to veterans. The 
Court said: 

Since we may assume that the present 
employees in the department in question are 
all who are necessary to do the work, it fol¬ 
lows that if mandamus issues some present 
employee must be dismissed to make room 
for appellant, and this we recently held in 
U. S. ex rel. Crow v. Mitchell, 67 App. D. C. 
61, 89 F. (2d) 805, was not the function of 
mandamus. It is just as true that man¬ 
damus cannot be stretched to the point of 
requiring an executive officer of the govern¬ 
ment to reinstate a discharged employee and 
pay him his salary from the day of his dis¬ 
charge. Keim v. United States, 177 U. S. 
290, 20 Sup. Ct. 574, 44 L. Ed. 774. And it 
is also true that the writ cannot be used to 
control the supervisory powers of executive 
officers in the administration of their de¬ 
partments. Field v. Giegengack, 64 App. 
D. C. 40, 73 F. (2d) 945. 
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Appellant relies on Denby v. Berry, 279 Fed. 317, 
wherein the Secretary of the Navy had undertaken 
to discharge an officer without following the pro¬ 
cedure prescribed by statute. The Court held that 
in view of the statutes governing such matters, the 
Secretary of the Navy was without authority to 
discharge the complainant. Thus mandamus did 
not reinstate complainant; the Court simply ruled 
that the act of the Secretary of the Navy being a 
nullity in the absence of jurisdiction to effect a dis¬ 
missal, the complainant had never been discharged. 
Such, however, is not the instant case. No valid 
argument can be made that the Postmaster General 
lacked jurisdiction to dismiss the appellant. The 
charge is that he exercised his authority erro¬ 
neously. 

Appellant attempts to distinguish the cases hold¬ 
ing that mandamus will not invest a man with a 
government position, by contending that the rule 
is limited to such public offices as entail an exercise 
of the sovereign power as distinguished from those 
positions in which the functions are purely minis¬ 
terial. The only case cited by appellant which ap¬ 
pears to recognize such a distinction is that of 
People ex rel. Corkhill v. McAdoo, 98 App. Div. 
(N. Y.) 312. Whatever may be the rule elsewhere, 
the distinction does not obtain in the Federal 
courts. In the Keim case, supra, the complainant 
was a clerk in the Post Office Department—the 
very position sought by the appellant, yet the Su¬ 
preme Court held that mandamus would not lie to 




22 


reinstate him. And in United States ex rel. Crow 
V. Mitchell, supra, this Court applied the rule to 
the position of Assistant Attorney in the Communi¬ 
cations Commission without examining the duties 
of such employment to see whether they involved 
discretion or not. And in the Caswell case, supra, 
reinstatement by mandamus to the position of 
storekeeper-gauger in the Internal Revenue Bu¬ 
reau was refused on the ground that the remedy 
was inappropriate. Certainly there can be no dis¬ 
cretionary power exercised by a storekeeper- 
gauger. 

Appellant’s cause of action, if it ever existed, is now 

barred by laches 

Appellant was dismissed on March 1, 1937. He 
concedes that respondent never encouraged him to 
believe that he would be reinstated (R. 30), and 
that, notwithstanding, he did not seek the aid of 
this Court until October 25, 1937—some eight 
months later. Appellant does allege that he sought 
to have the Postmaster in New York recommend 
his reinstatement, and that when this was refused 
a mandamus suit was brought in New York against 
the Postmaster. Even that suit, however, was not 
filed until July 23,1937, approximately five months 
after appellant’s dismissal. Appellant must con¬ 
cede that the Postmaster was not empowered to 
grant the relief now sought, viz, reinstatement to 
office. The suit filed against the Postmaster, recog¬ 
nizing this, sought only a recommendation from the 



23 


Postmaster for the petitioner’s reinstatement. It 
follows, therefore, that judicial aid to secure the 
relief now sought was not invoked until eight 
months after appellant’s dismissal. A failure for 
this length of time, or for even five months, is such 
laches as to bar any judicial relief. 

In United States ex rel. A rant v. Lane, 47 App. 
D. C. 336, Arant, as appellant in this case, sought 
by mandamus to be reinstated to a position in the 
federal service from which, it was alleged, he had 
been unlawfully removed. The lower court re¬ 
fused to consider the merits of the controversy, 
holding that Arant had lost any right to reinstate¬ 
ment by virtue of his failure for twenty months to 
apply to the courts for aid. This Court affirmed, 
citing in support of its opinion the case of People 
ex rel. Croft v. Keating, 49 App. Div. 123, 63 
X. Y. S. 71. There it was held that a dismissed 
employee had lost all right to question the validity 
of his dismissal by waiting nine months before 
seeking mandamus. This Court also relied upon 
People ex rel. Young v. Collis, 6 App. Div. 467, 39 
N. Y. S. 698, in which it was held that a discharged 
employee who claimed that he had been improperly 
removed from a position in the city government 
was guilty of laches inasmuch as he had permitted 
more than four months to elapse before applying 
for mandamus to compel reinstatement. 

The Arant case was affirmed by the Supreme 
Court, 249 U. S. 367. Adopting the reasoning of 
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this Court, it was stated that obvious considera¬ 
tions of public policy demand the greatest diligence 
in such matters. 

In a very recent case decided by this Court in 
1938, Casivell v. Morgenthau, supra, in which a for¬ 
mer employee of the Treasury Department sought 
by mandamus to be reinstated to his position, it was 
held that by waiting eighteen months before seek¬ 
ing judicial aid petitioner was so guilty of laches 
as to preclude a consideration of the merits of the 
controversy. In its opinion the court took oc¬ 
casion to point out that “where the same question 
has arisen under more or less similar statutes in 
New York and other states the answer has been the 

same where as little as four months delav ensued.” 

•/ 

Cited in support of this last statement were the 
Croft and Young cases, supra; People ex rel. Con¬ 
nolly v. Board of Education, 114 App. Div. 1, 99 
N. Y. S. 737, in which a delay of sixteen months 
was held to be fatal; Roche v. Fisk, 131 Misc. 852, 
228 N. Y. S. 411, in which six months and twenty 
days barred relief; Clark v. City of Chicago, 233 
Ill. 113, 84 N. E. 170, where ten months was too 
long; State ex rel McCabe v. Police Board, 107 La. 
162, 31 So. 662, holding twelve months to be laches; 
and Norris v. United States, 257 U. S. 77, 80, 42 
S. Ct. 9, 10, 66 L. Ed. 136 in which the Supreme 
Court held that a delay of eleven months showed 
such a lack of diligence as to bar recovery. 
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CONCLUSION 

For the foregoing reasons, it is respectfully sub¬ 
mitted that the judgment of the court below should 
be affirmed. 

Respectfully submitted. 

David A. Pine, 

United States Attorney, 
Howard Boyd, 

Assistant United States Attorney, 

Attorney for Appellees. 
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